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    Godda r d,  P. J .  

Thi s  i s  a  s ui t  by t he  Ci t y of  Chur c h Hi l l ,  a c t i ng by

a nd t hr ough t he  Chur c h Hi l l  Re gi ona l  Pl a nni ng Commi s s i on,  s e e ki ng

t o e nj oi n Dwi ght  S.  Ta yl or  f r om de ve l opi ng a  mobi l e  home  pa r k
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out s i de  t he  c i t y l i mi t s  of  t he  Ci t y of  Chur c h Hi l l ,  but  wi t hi n a n

a r e a  c ont r ol l e d by t he  Pl a nni ng Commi s s i on.

The  Tr i a l  J udge  di s mi s s e d t he  s ui t ,  f i ndi ng t ha t  t he

s t a t ut or y a ut hor i t y  gr a nt e d t he  Pl a nni ng Commi s s i on onl y a ppl i e d

whe n pr ope r t y i s  s ol d a nd doe s  not  a ppl y whe n s i t e s  a r e  l e a s e d,

a s  i s  t he  c a s e  i n  t hi s  i ns t a nc e .

The  Pl a nni ng Commi s s i on a ppe a l s ,  r a i s i ng t he  f ol l owi ng

t wo i s s ue s :

1. A que s t i on of  l a w whi c h a ppe a r s  on t he  f a c e  of  t he
pl e a di ngs  a nd j udgme nt  of  t he  Cour t  -  whe t he r  t he
Cour t  e r r e d whe n i t  f ound t ha t  s ubdi vi s i on
r e gul a t i ons  a ppl y onl y t o  t he  de ve l opme nt  of
pr ope r t y f or  whi c h t he r e  i s  a  c ont e mpl a t e d
" i mme di a t e  or  f ut ur e "  s a l e  of  t ha t  pr ope r t y,
i r r e s pe c t i ve  of  whe t he r  t he  i mpr ove me nt  of  t he
pr ope r t y r e qui r e s  c ons t r uc t i on of  mul t i pl e  t r a i l e r
s i t e s ;  r i ght s - of - wa y t o  a nd f r om t hos e  s i t e s  t o
a c c e s s  t he  publ i c  r oa d;  a nd,  wa t e r ,  s a ni t a t i on,
e l e c t r i c a l  a nd ot he r  ut i l i t i e s  f or  a  mobi l e  home
pa r k;  a nd

2. A que s t i on of  l a w whi c h a ppe a r s  on t he  f a c e  of  t he
pl e a di ngs  a nd j udgme nt  of  t he  Cour t  -  whe t he r  t he
Cour t  e r r e d whe n i t  de c l a r e d t ha t  a  pl a nni ng
c ommi s s i on ma y not  pr ope r l y de ny a ppr ova l  of  a
Pl a n f or  De ve l opme nt  of  a  Mobi l e  Home  Pa r k f or  t he
s ol e  r e a s on t ha t  s uc h a ppr ova l  woul d a l l ow
Appe l l e e  t o  e s t a bl i s h a  pr e - e xi s t i ng us e  whi c h he
e i t he r  knows  or  c oul d ha ve  known wa s  f or bi dde n by
t he  pr opos e d Re gi ona l  Zoni ng Or di na nc e  be i ng
de l i be r a t e d by t he  gove r ni ng body of  t he  Ci t y of
Chur c h Hi l l .

The  f a c t s ,  whi c h a r e  f or  t he  mos t  pa r t  t a ke n f r om t he

pl e a di ngs  of  t he  pa r t i e s ,  a r e  a c c ur a t e l y s t a t e d by t he  Tr i a l

J udge  i n  hi s  f i na l  or de r :
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{T] he  Cour t  f i nds ,  a nd t he  pa r t i e s  a gr e e ,  t ha t
Pl a i nt i f f ' s  gove r ni ng body ha s  a ppoi nt e d t he  Chur c h
Hi l l  Re gi ona l  Pl a nni ng Commi s s i on t o  e xe r c i s e  t he
powe r s  gr a nt e d t o  i t  pur s ua nt  t o  Te nn.  Code  Ann.  §13- 3-
401 e t  s e q. ;  t ha t  t he  Chur c h Hi l l  Re gi ona l  Pl a nni ng
Commi s s i on e xe r c i s e s  j ur i s di c t i on pur s ua nt  t o  l a w ove r
t he  Chur c h Hi l l  Pl a nni ng Re gi on,  c ompos e d of  t he
t e r r i t or y of  t he  Ci t y of  Chur c h Hi l l ,  t oge t he r  wi t h
t e r r i t or y a dj oi ni ng but  out s i de  of  t he  Ci t y of  Chur c h
Hi l l ,  no pa r t  of  whi c h i s  mor e  t ha n f i ve  ( 5)  mi l e s
be yond t he  l i mi t s  of  t he  Ci t y of  Chur c h Hi l l ;  t ha t
De f e nda nt s  ha ve  va r i ous  i nt e r e s t s  i n  a  c e r t a i n  5 . 82 +
a c r e  pa r c e l  of  pr ope r t y l oc a t e d out s i de  t he  bounda r i e s  
of  t he  Ci t y of  Chur c h Hi l l ,  but  wi t hi n t he  bounda r i e s
of  t he  Chur c h Hi l l  Pl a nni ng Re gi on;  t ha t  Pl a i nt i f f ,  by
i t s  Re gi ona l  Pl a nni ng Commi s s i on ha s  e s t a bl i s he d
Subdi vi s i on Re gul a t i ons  pur s ua nt  t o  Te nn.  Code  Ann.
§13- 3- 401 e t  s e q. ,  gove r ni ng t he  s ubdi vi s i on of
pr ope r t y l oc a t e d wi t hi n t he  Chur c h Hi l l  Pl a nni ng
Re gi on;  t ha t  t he s e  r e gul a t i ons  i nc l ude  Ge ne r a l
Re qui r e me nt s  a nd Mi ni mum St a nda r ds  of  De s i gn f or  Mobi l e
Home  Pa r ks ;  t ha t  t he  de f i ni t i on of  t he  t e r m s ubdi vi s i on
i s  f ound a t  Te nn.  Code  Ann.  §13- 3- 401 ( 4) ( B) ;  t ha t
De f e nda nt ,  DWI GHT S.  TAYLOR pr opos e s  t o  r e nt ,  but  not
s e l l ,  t r a i l e r  s pa c e s  i n  hi s  pr opos e d mobi l e  home  pa r k
t o be  l oc a t e d on hi s  pr ope r t y;  t ha t  Pl a i nt i f f  ga ve  i t s
s t a t ut or y publ i c  not i c e  of  i nt e nt  t o  a dopt  a  Re gi ona l
Zoni ng Or di na nc e  pur s ua nt  t o  Te nn.  Code  Ann.  §13- 7- 303 ;
t ha t  t he  s t a t ut or y s i x  ( 6)  mont h a be ya nc e  pe r i od ha s
now e xpi r e d;  t ha t  t he  Chur c h Hi l l  Re gi ona l  Pl a nni ng
Commi s s i on c e r t i f i e d a  Re gi ona l  Zoni ng Or di na nc e  t o  t he
Boa r d of  Ma yor  a nd Al de r ma n of  t he  Ci t y of  Chur c h Hi l l ,
whi c h ha s  not  ye t  a dopt e d i t .

Re s ol ut i on of  t he  f i r s t  i s s ue  t ur ns  upon a  por t i on of

T. C. A.  Ti t l e  13,  Cha pt e r  3 ,  Pa r t  4 ,  whi c h c r e a t e s  Re gi ona l

Pl a nni ng Commi s s i ons ,  a nd s pe c i f i c a l l y  a s  t o  t he  i s s ue  r a i s e d i n

t hi s  a ppe a l ,  T. C. A.  13- 3- 104( B) :

( B)  " Subdi vi s i on"  me a ns ,  i n  a l l  c ount i e s  e xc e pt  t hos e
i n s ubdi vi s i on ( 4) ( A) ,  t he  di vi s i on of  a  t r a c t  or
pa r c e l  of  l a nd i nt o t wo ( 2)  or  mor e  l ot s ,  s i t e s ,  or
ot he r  di vi s i ons  r e qui r i ng ne w s t r e e t  or  ut i l i t y
c ons t r uc t i on,  or  a ny di vi s i on of  l e s s  t ha n f i ve  
( 5)  a c r e s  f or  t he  pur pos e ,  whe t he r  i mme di a t e  or  f ut ur e ,
of  s a l e  or  bui l di ng de ve l opme nt ,  a nd i nc l ude s
r e s ubdi vi s i on a nd,  whe n a ppr opr i a t e  t o  t he  c ont e xt ,
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r e l a t e s  t o  t he  pr oc e s s  of  r e s ubdi vi di ng or  t o  t he  l a nd
or  a r e a  s ubdi vi de d.

The  Pl a nni ng Commi s s i on c ont e nds  t ha t  t he  Cha nc e l l or ' s

i nt e r pr e t a t i on of  t he  me a ni ng of  t he  wor ds  " t he  di vi s i on of  a  

t r a c t  or  pa r c e l  of  l a nd i nt o t wo ( 2)  or  mor e  l ot s ,  s i t e s ,  or

ot he r  di vi s i ons  r e qui r i ng ne w s t r e e t  or  ut i l i t y  c ons t r uc t i on, "  

wa s  t oo r e s t r i c t i ve  a  c ons t r uc t i on,  a nd t ha t  a  mor e  a ppr opr i a t e

one  woul d be  t o  i nc l ude  l ot s  r e nt e d,  a s  we l l  a s  t hos e  s ol d.

On t he  ot he r  ha nd,  Mr .  Ta yl or ,  quot i ng f r om a

di c t i ona r y de f i ni t i on,  ma ke s  t he  f ol l owi ng a r gume nt  i n  hi s  br i e f :

The  wor d " d i vi de "  i s  de f i ne d a s  " To s e pa r a t e ;  t o
br e a k a pa r t ; .  We bs t e r ' s  I l l us t r a t e d Di c t i ona r y,
Publ i s he r s  Compa ny,  I nc .  1962.   The  wor d " s e pa r a t e "  i s
de f i ne d a s  " To be c ome  de t a c he d f r om t he  whol e ;  t o  dr a w
a pa r t ;  t o  go di f f e r e nt  wa ys ;  t o  di vi de ;  t o  br e a k a wa y
f r om t he  whol e ;  t o  ke e p a pa r t . . . "   We bs t e r ' s ,  s upr a .

Re a l  pr ope r t y i n  t he  St a t e  of  Te nne s s e e  ma y onl y
be  di vi de d or  s e pa r a t e d by a n i ns t r ume nt  of  c onve ya nc e
i n wr i t i ng.   Ti t l e  66,  Chapt e r  5 ,  Te nne s s e e  Code
Annot at e d ;  Ha mpt on ' s  l e s s e e  v.  M' Gi nni s ,  1  Te nn.  286
( 1808) .

Zoni ng l a ws  ge ne r a l l y ,  of  whi c h t he  Code  Se c t i on i n

que s t i on i s  a ki n,  a r e  i n  de r oga t i on of  a n owne r ' s  r i ght s  i n

pr ope r t y a nd a r e  t o  be  s t r i c t l y  c ons t r ue d.   St a t e  v .  Ci t y of

Na s hvi l l e ,  207 Te nn.  672,  343 S. W. 2d 847 ( 1961) ;  St a t e  v .  Ci t y of

Oa k Hi l l ,  204 Te nn.  353,  321 S. W. 2d 557 ( 1959) ;  Bol e s  v .  Ci t y of

Cha t t a nooga ,  892 S. W. 2d 416 ( Te nn. App. 1994) ;  Ande r s on Count y v.

Re mot e  La ndf i l l  Se r vi c e s ,  833 S. W. 2d 903 ( Te nn. App.  1991) .   We
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be l i e ve  t he  Tr i a l  J udge  wa s  c or r e c t  i n  e mpl oyi ng s uc h a

c ons t r uc t i on.   I n  s o f i ndi ng,  we  r e c ogni z e  t ha t  t he  pr obl e ms

s ought  t o  be  a l l e vi a t e d woul d r e s ul t  a s  muc h f r om l e a s i ng t r a i l e r

s i t e s  a s  f r om s e l l i ng t he m.   We  c onc l ude ,  howe ve r ,  t ha t  t he

Pl a nni ng Commi s s i on ' s  r e me dy l i e s  wi t h t he  Le gi s l a t ur e ,  a nd not

wi t h t he  c our t s .

The  f ol l owi ng a l l e ga t i ons  f r om t he  c ompl a i nt  a r e  t he

pr e di c a t e  f or  t he  s e c ond i s s ue  t he  Pl a nni ng Commi s s i on r a i s e s :

Pur s ua nt  t o  Te nn.  Code  Ann §29- 14- 101 e t  s e q . ,  t he
Te nne s s e e  De c l a r a t or y J udgme nt  Ac t ,  Pl a i nt i f f  s e e ks  a
de c l a r a t i on of  t he  r i ght s ,  s t a t us  a nd ot he r  l e ga l
r e l a t i ons  be t we e n t he  pa r t i e s  r e l a t i ng t o t he
a ppl i c a t i on of  t he  Re gi ona l  Zoni ng Or di na nc e
pr omul ga t e d by Pl a i nt i f f  t o  t he  i mpr ove me nt s  be i ng ma de
t o t he  pr ope r t y of  De f e nda nt s .

12. A c opy of  Re s ol ut i on No.  223,  a dopt e d by t he  Boa r d
of  Ma yor  a nd Al de r ma n of  t he  Ci t y of  Chur c h Hi l l ,  
wa s  de l i ve r e d t o  t he  Ha wki ns  Count y Exe c ut i ve ,  
whe r e by Pl a i nt i f f  ga ve  i t s  s t a t ut or y publ i c  not i c e
of  i nt e nt  t o  a dopt  a  Re gi ona l  Zoni ng Or di na nc e  
pur s ua nt  t o  Te nn.  Code  Ann.  §13- 7- 303 .

13. The  s t a t ut or y s i x  ( 6)  mont h a be ya nc e  pe r i od ha s  
now e xpi r e d;  a nd,  t he  Chur c h Hi l l  Re gi ona l  
Pl a nni ng Commi s s i on c e r t i f i e d a  Re gi ona l  Zoni ng 
Or di na nc e  t o  t he  Boa r d of  Ma yor  a nd Al de r ma n of  
t he  Ci t y of  Chur c h Hi l l ,  who wi l l  s oon c ons i de r  
t he  a dopt i on of  s a i d or di na nc e  on t he  f i r s t  of  t wo
r e qui r e d r e a di ngs .

14. Sa i d Re gi ona l  Zoni ng Or di na nc e ,  i f  or da i ne d a s
r e c omme nde d,  woul d pl a c e  t he  pr ope r t y wi t hi n a
Zoni ng Di s t r i c t  whi c h woul d pr ohi bi t  us e  of
De f e nda nt s '  pr ope r t y f or  a  Mobi l e  Home  Pa r k.

15. Pl a i nt i f f  ma y pr ope r l y de ny a ppr ova l  of  a  Pl a n f or  
De ve l opme nt  of  a  Mobi l e  Home  Pa r k,  i f  De f e nda nt  
DWI GHT S.  TAYLOR we r e  t o  s ubmi t  one  whi l e  t he  
Re gi ona l  Zoni ng Or di na nc e  i s  unde r  c ons i de r a t i on,  
whe r e  s uc h a ppr ova l  woul d a l l ow hi m t o e s t a bl i s h a
us e  whi c h he  e i t he r  knows  or  c oul d ha ve  known wa s  
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f or bi dde n by t he  pr opos e d or di na nc e ;  i f  i t  we r e  
ot he r wi s e ,  s uc h woul d nul l i f y  t he  e nt i r e  wor k of  
t he  muni c i pa l i t y  i n  e nde a vor i ng t o  c a r r y out  t he  
pur pos e  f or  whi c h t he  z oni ng l a w wa s  e na c t e d.

I n s uppor t  of  t he  s e c ond i s s ue ,  t he  Pl a nni ng Commi s s i on

a r gue s  t ha t  t he  Ci t y of  Chur c h Hi l l  i s  poi s e d t o  a dopt  a  r e gi ona l

z oni ng or di na nc e ,  whi c h woul d unque s t i ona bl y pr e ve nt  Mr .  Ta yl or

f r om pr oc e e di ng a s  he  pr opos e s .

The  Pl a nni ng Commi s s i on i ns i s t s  t ha t  i t  i s  a ppr opr i a t e

t ha t  Mr .  Ta yl or  be  e nj oi ne d f r om pr oc e e di ng i n  l i ght  of  t he

i mmi ne nt  a dopt i on of  a  r e gi ona l  z oni ng or di na nc e  by t he  Ci t y of

Chur c h Hi l l .   I n  s uppor t  of  t hi s  pr opos i t i on,  t he  Pl a nni ng

Commi s s i on c i t e s  St a t e  e x r e l .  SCA Che m. ,  e t c .  v  Koni gs be r g.   The

f a c t s  i n  t ha t  c a s e  a r e  s uc c i nc t l y  a nd a c c ur a t e l y s e t  out  i n  a n

unr e por t e d opi ni on by J udge  Le e  Rus s e l l ,  Spe c i a l  J udge ,  s i t t i ng

f or  t hi s  Cour t  i n  St a t e  e x r e l .  v .  Ci t y of  Fr a nkl i n Muni c i pa l

Pl a nni ng Commi s s i on,  f i l e d i n  Na s hvi l l e  on Ma r c h 21,  1996,  a s

f ol l ows :

The  ge ne r a l  r ul e  i s  we l l  e s t a bl i s he d a nd i s  a gr e e d
by a l l  pa r t i e s  he r e  t o  be  t ha t  t he r e  i s  no " v e s t e d
r i ght "  t o  c ont i nui t y  of  z oni ng or  i n  t he  i s s ua nc e  of  a
bui l di ng pe r mi t  or  a ppr ova l  of  a  s i t e  pl a n ba s e d on
pr i or  z oni ng unl e s s  a c t ua l  c ons t r uc t i on ha s  c omme nc e d.  
St at e  e x r e l .  SCA Che mi c al  Was t e  Se r v i c e s ,  I nc .  v .
Koni gs be r g ,  636 S. W. 2d 430 ( Te nn. 1982) ;  Sc hmi e de r  v .
Laz ar ov ,  390 S. W. 2d 197 ( Te nn. 1965) ;  Howe  Re al t y  Co.  v .
Ci t y  of  Nas hv i l l e ,  141 S. W. 2d 904 ( Te nn. 1940) .

The  SCA Che mi c al  c a s e  i s  i ns t r uc t i ve .   I n t ha t
c a s e ,  a  c he mi c a l  c ompa ny a ppl i e d f or  a  c l e a n a i r  pe r mi t
f r om t he  She l by Count y He a l t h  De pa r t me nt  on Se pt e mbe r
4,  1990,  a s  pa r t  of  t he  pr oc e s s  of  bui l di ng a  wa s t e
di s pos a l  f a c i l i t y  i n Me mphi s .   Ove r  a  mont h l a t e r ,  on
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Oc t obe r  6 ,  1980,  t he  gove r ni ng bodi e s  of  Me mphi s  a nd
She l by Count y j oi nt l y  pa s s e d a  c ompr e he ns i ve  ne w z oni ng
s c he me  whi c h,  a mong ot he r  t hi ngs ,  a dde d r e s t r i c t i ons  t o
wa s t e  pr oc e s s i ng.   The  ne w z oni ng ha d a n e f f e c t i ve  da t e
of  J a nua r y 1,  1981.   On Oc t obe r  9 ,  1980,  SCA Che mi c a l
a ppl i e d f or  a  gr a di ng pe r mi t  t o  be gi n t he  pr oc e s s  of
c ons t r uc t i ng i t s  ne w f a c i l i t y.   The  Chi e f  Bui l di ng
Of f i c e r  of  She l by Count y di d not  a c t  on t he
a ppl i c a t i on.   On Oc t obe r  22,  1980,  t he  Boa r d of  She l by
Count y pa s s e d a  r e s ol ut i on whi c h di r e c t e d a l l  c ount y
a ge nc i e s  not  t o  i s s ue  pe r mi t s  t o  SCA Che mi c a l  unt i l
J a nua r y 15,  1981,  a nd t he n t o  r e qui r e  SCA Che mi c a l  t o
me e t  a l l  s t a nda r ds  i n  e f f e c t  on J a nua r y 15,  1981.   The
r e s ol ut i on wa s  di r e c t e d a t  SCA Che mi c a l  by na me  a nd
a ppl i e d t o  no ot he r  e nt i t y .

On Oc t obe r  27,  1980,  SCA Che mi c a l  we nt  i nt o c our t
s e e ki ng a  ma nda mus  t o  f or c e  t he  She l by Count y He a l t h
De pa r t me nt  t o  i s s ue  t he  c l e a n a i r  pe r mi t .   On Nove mbe r
3,  1980,  She l by Count y a me nde d i t s  r e s ol ut i on of
Oc t obe r  22,  1980,  t o  ma ke  i t  a ppl y t o  a ny pr opos e d
pl a nt  f or  ha z a r dous  wa s t e  t r e a t me nt .   The  t r i a l  c our t
r ul e d t ha t  t he  Count y Boa r d of  Commi s s i one r s  ha d not
a c t e d a r bi t r a r i l y,  c a pr i c i ous l y,  i l l e ga l l y,  unl a wf ul l y,
or  be yond i t s  j ur i s di c t i on i n  a dopt i ng t he  r e s ol ut i ons
of  Oc t obe r  22,  1980,  a nd Nove mbe r  3,  1980,  a nd t ha t
t he r e f or e  t he  He a l t h  De pa r t me nt  wa s  unde r  no
obl i ga t i ons  t o i s s ue  t he  pe r mi t .   Af t e r  t he  t r i a l  but
not  unt i l  J a nua r y 15,  1981,  ove r  f our  mont hs  f ol l owi ng
t he  i ni t i a l  a ppl i c a t i on,  t he  c l e a n a i r  pe r mi t  wa s
i s s ue d.

Our  Supr e me  Cour t  obs e r ve d t ha t  or di na nc e s  of  t he
t ype  pa s s e d by Me mphi s  a nd She l by Count y a r e  c a l l e d
" s t opga p"  or  " i nt e r i m"  or di na nc e s  a nd t ha t  t he i r
" f unc t i on a nd pur pos e  i s  t o  pr e s e r ve  t e mpor a r i l y  t he
s t a t us  quo of  t he  muni c i pa l i t y  or  s e c t i on t he r e of  t o
whi c h t he y a ppl y unt i l  a  pe ndi ng pe r ma ne nt  z oni ng
r e gul a t i on [ c a n]  be  f i na l l y  a dopt e d. "   I d .  At  434.   The
Supr e me  Cour t  goe s  on t o  e xpl a i n t ha t  " be c a us e  i t  t a ke s
muc h t i me  t o  wor k out  t he  de t a i l s  of  a  c ompr e he ns i ve
z oni ng pl a n a nd i t  woul d be  de s t r uc t i ve  of  t he  pl a n i f ,
dur i ng t he  pe r i od of  i t s  i nc uba t i on a nd c ons i de r a t i on,
pe r s ons  s e e ki ng t o  e va de  i t s  ope r a t i on s houl d be
pe r mi t t e d t o  e nt e r  upon a  c our s e  of  c ons t r uc t i on t ha t
woul d pr ogr e s s  s o f a r  a s  t o  de f e a t ,  i n  whol e  or  i n
pa r t ,  t he  ul t i ma t e  e xe c ut i on of  t he  pl a n. "   I d .  At  435
c i t i ng wi t h appr ov al  Mi l l e r  v .  Boar d of  Publ i c  Wor ks ,
195 Ca l . 777,  234 P. 381 ( 1925) .
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I t  woul d s e e m t ha t  SCA Che mi c a l  i s  i na ppos i t e .   We  s a y

t hi s  be c a us e  t he  r e c or d s hows  t ha t  t he  f i r s t  or de r ,  s t yl e d " Fi na l

Or de r "  wa s  e nt e r e d on Oc t obe r  26,  1995.   The r e a f t e r ,  a  mot i on t o

a l t e r  or  a me nd t he  j udgme nt  wa s  f i l e d.   I t  poi nt e d out  t ha t  " t he

pr e vi ous  j udgme nt  doe s  not  a ddr e s s  a ny i s s ue  r e l a t i ng t o  t he  bond

f or  r e s t r a i ni ng or de r , "  a nd a s ke d t ha t  t he  j udgme nt  be  a me nde d t o

s how t ha t  i t  wa s  e nt e r e d pur s ua nt  t o  Rul e  54. 02 of  t he  Te nne s s e e

Rul e s  of  Ci vi l  Pr oc e dur e ,  whi c h c onve r t s  a n ot he r wi s e  i nt e r l oc u-

t or y or de r  i nt o a  f i na l  one .   The  mot i on wa s  gr a nt e d by a n e nt r y

of  a  s e c ond f i na l  or de r  on J a nua r y 10,  1996,  whi c h i s  i de nt i c a l

t o  t he  f i r s t ,  wi t h  t he  e xc e pt i on of  t he  f ol l owi ng pa r a gr a ph:

4. Tha t  pur s ua nt  t o  Te nn.  R.  Ci v.  Pr o.  54. 02 t he
Cour t  di r e c t s  t he  e nt r y of  a  f i na l  j udgme nt  upon
i t s  e xpr e s s  de t e r mi na t i on t ha t  t he r e  i s  no j us t
r e a s on f or  de l a y a nd upon i t s  e xpr e s s  di r e c t i on
f or  t he  e nt r y of  j udgme nt .

Thus ,  i t  a ppe a r s  t he  ma t t e r  ha s  be e n be f or e  t he  Ci t y

Counc i l  of  t he  Ci t y of  Chur c h Hi l l  s i nc e  be f or e  t he  f i l i ng of  t he

c ompl a i nt  on Se pt e mbe r  12,  1995,  unt i l  t he  da t e  of  t he  s e c ond

f i na l  or de r ,  a nd pr e s uma bl y ha s  not  be e n a c t e d upon a t  t he  t i me

of  or a l  a r gume nt  i n  J ul y 1996,  nor  a s  of  t he  da t e  of  e nt r y of

t hi s  opi ni on.   Ot he r wi s e ,  we  a r e  s a t i s f i e d t ha t  c ouns e l  f or  t he

Pl a nni ng Commi s s i on woul d ha ve  c a l l e d t hi s  f a c t  t o  our  a t t e nt i on

unde r  t he  pr ovi s i ons  of  Rul e  14 of  t he  Te nne s s e e  Rul e s  of

Appe l l a t e  Pr oc e dur e  r e l a t i ng t o  pos t - j udgme nt  f a c t s .
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We  a c c or di ngl y c onc l ude  t ha t  a n i nj unc t i on woul d be

i na ppr opr i a t e  unde r  t he  f a c t s  of  t hi s  c a s e  " t o  pr e s e r ve

t e mpor a r i l y  t he  s t a t us  quo of  t he  muni c i pa l i t y  or  s e c t i on t he r e of

t o whi c h t he y a ppl y unt i l  a  pe ndi ng pe r ma ne nt  z oni ng r e gul a t i on

c a n be  f i na l l y  a dopt e d. "   To put  i t  a not he r  wa y,  we  do not

be l i e ve  Mr .  Ta yl or  s houl d be  pr e c l ude d i nde f i ni t e l y  f r om

de ve l opi ng t he  pr ope r t y,  a wa i t i ng a c t i on of  t he  Ci t y of  Chur c h

Hi l l ,  whi c h ma y ne ve r  c ome .

For  t he  f or e goi ng r e a s ons  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  a f f i r me d a nd t he  c a us e  r e ma nde d f or  c ol l e c t i on of  c os t s

be l ow.   Cos t s  of  a ppe a l  a r e  a dj udge d a ga i ns t  t he  Ci t y of  Chur c h

Hi l l  a nd i t s  s ur e t y.

_______________________________
Hous t on M.  Godda r d,  P. J .  

CONCUR:

________________________________
Don T.  Mc Mur r a y,  J .

________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .


